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RECENT IMPORTANT DECISIONS 321 

Reese v. Medlock, 27 Tex. 120, 84 Am. Dec. 611; Hotchin v. Kent, supra; 
Bohartv. Oberne, 36 Kan. 284, 13 Pac. 388; Spoonerv. Thompson, 48 Vt. 
259; Thacherv. Pray, 113 Mass. 291, 18 Am. Rep. 480; Pope v. Lowitz, supra. 
But as these cases, in this form of action, seem to proceed upon equitable 
ground, we have in the case of First National Bank v. Oberne, 121 111. 25, 7 
N.'.E. 85, carried the rule so far as to hold that although the agent did not 
have authority to do the particular act by which the money was obtained, 
and although the principal did not know of the act or the fact that the money 
had been used by his agent for his benefit, yet if the evidence showed that 
the principal in his business in fact got the benefit of the money, in whole or 
in part, he would be liable for such part as the evidence showed he did get 
the benefit of. We think that is carrying the rule as far as it ought to be 
carried." 

Appeal — Effect upon Power of Lower Court to Modify Judgment 
Appealed From. — In a proceeding for divorce, orders were made as part of 
the final decree concerning the custody of the children, awarding two to the 
plaintiff and one to the defendant. Defendant appealed and gave the 
necessary security to effect a stay of proceedings. While this appeal was 
pending, the court below changed the order by awarding the custody of all of 
the children to the plaintiff. From this order also the defendant appealed. 
Held, that the first appeal took away from the court any power to change the 
decree appealed from and that this last order must be reversed. Vosburg v. 
Vosburg (1902),— Cal.— ,70 Pac. Rep. 473. 

It was settled in California by previous cases that, while an appeal is 
pending, the court below has no power to amend or correct the judgment: 
Schwartz v. Superior Court, 111 Cal. 106, 43 Pac. 580; Shay v. Clock Co., 
Ill Cal. 549, 44 Pac. 237. This is also the general rule: Stewart v. Stringer, 
41 Mo. 400, 97 Am. Dec. 278; Helm v. Boone, 6 J. J. Marsh. (Ky.) 351, 22 
Am. Dec. 75; Planters' Bank v. Neely, 7 How. (Miss.) 80, 40 Am. Dec. 51. 

Attorney and Client— Attorney's Lien— Priority.— The plaintiff 
recovered a judgment against the defendant. The defendant applied to the 
court to have set off against this a judgment she held against the plaintiff. 
The plaintiff's attorney claimed a lien upon the judgment for his taxable 
costs and court charges. The plaintiff's judgment was not large enough to 
satisfy both the lien and the set-off, and the question arose which was to be 
preferred. Held, that the attorney's lien was to be preferred to the 
defendant's right of set-off. Pride v. Smalley (1902), — N. J. L. — , 52Atl. R. 
955. 

There is much conflict on the principle involved in this case. In England 
since the Judicature Act (1873), the rule seems to be that the attorney's lien 
is subject to the defendant's right of set-off . 21 Am. Law Review, 74; lAm. 
and Eng. Enc. Law, 972 and note 4, 1st ed. While there is great confusion 
among the American decisions, the general rule is the same as in England. 
In a few of the states, it is regulated by statute, but a reference to some of 
the cases in states where it is not so regulated, will show the conflict : 
Moselyv. Norman (1883), 74 Ala. 422; Benjamin v. Benjamin (1845), 17 
Conn. 110; Turner-}. Crawford (1875), 14 Kan. 499; Watson v. Smith (1884), 
63 Iowa, 228; Marshall v. Cooper (1875), 43 Md. 46; Wright v. Treadwell 
(1855), 14 Tex. 255. Contra: Carter x. Davis (1858), 8 Fla. 183; Puett v. 
Beard (1882), 86 Ind. 172; Dunklee v. Locke (1816), 13 Mass. 525; Hooperv. 
Brundage (1843), 22 Me. 460; Boyery. Clark (1873), 3 Neb. 161;, Currier v. 
Boston, etc. R. R. (1858), 37..N. H. 223; Phillips v. Mackay (1892), 54 N. 
J. L. 119. 



